
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Plernont Fabrics, Inc.

for Redeterminat ion of a Def lc iency or Revision
of a Determinati.on or Refund of Corporation
Franchlse Tax under Arttcle 9A of the Tax Law
for  the  F isca l  Year  Ended 613018I .

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the withln not ice of decision by cert i f led
mai l  upon Piermont Fabrics, Inc.,  thq pet i t ioner Ln the within proceedinS, bY
enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed
as fol lows:

Piermont Fabrics, Inc.
295 5 th  Ave.
New York, NY 10016

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

said addressee is the Pet i t ioner
sald wrapper is the last known address

Sworn to before ne this
23rd  day  o f  May,  1985.

pursuant to Tax Law sect lon L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

fn the Matter of the PetLt ion
o f

PLermont Fabrlcs, Inc.

for Redetermination of a Deficlency or Revlsion
of a Determination or Refund of Corporation
Franchl-se Tax under Article 9A of the Tax Law
for  the  FLsca l  Year  Ended 6 /3018L.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an empLoyee
of the State Tax Conmlsslon, that he Ls over 18 years of age, and that on the
23rd, day of May, 1985, he served the wlthln not lce of declslon by cert l f led
mail upon Walter J. Lambert, the representatlve of the petltloner in the wlthin
proceeding, bI encloslng a true copy thereof in a securely seal-ed postpaLd
wrapper addressed as follows:

Walter J. Lanbert
Ernst & trIhinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022

and by depositing same enclosed in a postpaLd properly addressed wrapper in a
post offLce under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitioner hereln and that the address set forth on sald ltrapper is the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
23rd day of May, 1985.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E ! i l  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 23, 1985

Piermont Fabrics, Inc.
295 5 th  Ave.
New York, NY 10016

Gentlemen:

Pl-ease take not ice of the declslon of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revielt an
adverse declsion by the State Tax Conmlssion may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inguiries concerning the computation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Bui ldlng /19, State Campus
Al-bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat l .ve
Wal,ter J. Lambert,
Ernst & tr{hinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

PIERMONT FABRICS, INC.

for Redetermlnation of a Deficiency or for
Refund of Corporatlon Franchlse Ta:r under
Article 9A of the Tax Law for the FlscaL Year
Ended June 30r 1981.

1. On May

Fabr ics '  Inc . ,  a

tax, penalty and

DECISION

Petitioner, Piermont Fabrlcs, Inc., 295 Flfth Avenue, New Yorkr New York,

10016, f l led a pet i t ion for redeterminat l .on of a def ic lency or for refund of

corporation franchLse tax under Artlcle 9A of the Tax Law for the flscal year

ended June 30r 1981 (Fi le No. 44555).

A formaL hearlng was hel-d before Dennis M. Gall-iher, Hearing Offlcer' at

the offlces of the State Tax Connlssion, Tbo World Trade Center, New York, New

York on September 18, 1984 at 9:15 A.M. Petltioner appeared by Ernst & l,ltrinney,

CPArs (Walter J. Lambert, CPA). The Audit DlvlsLon appeared by John P. Dlrgan,

Esq. (Anna Colel lo,  Esq.r of  counsel) .

ISSUE

Whether petitionerrs corporatlon franchlse tax report for its fLscal year

ended June 30, 1981 was tinely filed on March 15, L982, thus warranting cancel-

latlon of interest asserted as due based on untimely fillng.

FINDINGS OF FACT

26, 1982' the Audlt DLvielon lssued to petltloner' Plernont

Notice and Demand for Payment of Corporatlon Tax Due aesertlng

Lnterest due based upon the prenlse that petitionerra corPoration
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franchise tax report for the fiscal year ended June 30, 1981 had not been

tlmel-y flled nor had lts tax llablllty thereon been timely pald.

2. Tax due has been paid by petltloner and, as the result of a pre-hearlng

conference, penalty asserted as due has been cancelled, thus Leaving only

interest (fron the asserted due date for fil lng to the date of paynent of tax)

at lssue.

3. Petltloner is a who1Ly-owned subsidiary of Brucol- Industrles, Inc.

( ' rBrucol ' r) .  Pet i t ioner had, for per iods precedlng the one at lssue, f l led l ts

U.S. Corporatlon Incone Tax Returns and lts New York State Corporatlon Franchlse

Tax Reports based on a flscal year endlng on Februaty 28, including its return

for the flscal year ended February 28, 1981, whlch was filed on or about

Ju ly  15 '  1981.

4. Brucol f l les l ts U.S. Corporat lon Income Tax Return based on a f iscal

year ending on June 30. Prior to the fiscal year ended June 30, 1981' Brucol

and each of i ts af f i l iates, includlng pet l t loner,  had f i led separate tax

returna.

5. On March 15, L982, Brucol elected to f l le (by f iL ing) i ts U.S. Corpora-

tion Income Tax Return for lts fiscal year ended June 30, 1981, on a consolldated

basls lncludlng petltloner and certain of lts other affll lates. Pursuant to

Treasury Regul-at ions Sect lon 1.1502-76, each of Brucolrs subsldiar les lncluded

ln such consoLidated return, includlng petltioner, was requlred to adoPt the

sane fiscal year as Brucol, speciflcall-y July 1 to June 30, comenclng wlth the

flscal year ended June 30, 1981. Petitloner flled wlth the Internal Revenue

Service an ttAuthorizatlon and Consent of Subsidiary Corporation to be Included

ln a Consol-Ldated Income Tax Returnrt, as required, dated March 15r 1982,

authorizing its lnclusion on Brucolfs consolidated return.
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6. On March 15, L982, petitloner filed an amended New York State Corporatlon

Franchise Tax Report coveri.ng the perlod March 1, 1980 through June 30, 1980.

Thls fil lngr coV€ring the perlod not included ln the (Federal) consolldated

return ( i .e.  3/L/8O - 6/30/80),  was made in order to enable pet l t loner to

report to New York State on the same fiscal year basls as the consolldated

return to be flLed wlth the Internal Revenue Service. (This amended return

reflected an overpa)rnenr of $3,408 whlch was to be applled to tax 11ab11-1ty due

for  the  nex t  f l l l ng  per lod ;  l .e .  7 /L /80  -  6 /3018I ) .

7. 0n March 15, L982, petltLoner also flled its New York State Corporation

Franchise Tax Report for the flscal- year ended June 30, 1981.

8. The Audit  Dlvls lon asserts that pet i t ionerre franchise tax report  and

paynent of lts tax liabillty for the fiscal year ended June 30, 1981 was due,

unless petltioner had requested and been granted an extensLon, two and one-half

months after such date; to wlt ,  on September 15, 198I.  AccordlngJ-y, the Audlt

Dlvtsion naintalns that fil ing and paynent by petttloner on March l5r 1982 was

not tlnely and that lnterest is properJ-y due and owlng.

9. Pet i t loner,  by contrast,  asserts that no return was due pr lor to the

March 15, 1982 fil ing of the noted FederaL consolldated return and thus lts tax

l1ablllty was timely pald, its return was tlnel-y fil-ed, and no lnterest is due.

10. Petitloner dld not seek any extensions for the fil ing of lte franchlse

tax report  for the f lscal  year ended June 30, 1981.

CONCLUSIONS OF LAW

A. That Tax Law sect lor '  2L1.1 and 20 NYCRR 6-4.L(a) (2) requiree, ln the

case of a corporate taxpayer utillzing a flscal year accountlng perlod' that a

franchise tax report be fll-ed withln two and one hal-f months after the close of
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such corporate taxpayerts fiscal year. Sald Tax Law sectlon also provides as

fol lows:

tt[t]he 66x gemmisslon may grant a reasonable extenslon of tlme for
fil ing reports whenever good cause exists.rt

B. That where a taxpayerrs accountlng perlod for Federal lncome tax

purposes ls changed, that taxpayer must also change lts accountlng period and

taxable year for New York State franchlse tax purposes to colnclde ltlth the new

Federal-  account lng perlod and taxable year (20 NYCRR z-L.L and 2-1.5).

C. That sectlon 213 of the Tax Law provides, in rel-evant part, as follows:

t ' [ t ]o the extent the tax imposed.. .shal l  not have been prevlousLy
paid

a. such tax, or the balance thereof, shall be payable to
the tax coumission in ful-1 at the time the report ls
required to be f l led.r l

D. That Tax Law section 1084 provides, in relevant part, as followa:

ttlf any amount of tax is not pald on or before the laet date pre-
scr ibed for paynent,  intereat on such amount. . .shal- l -  be pald for the
perlod from such Last date to the date paid, whether or not any
ext,ension of tlme for payurent was granted.rr

E. That interest was properJ-y asserted as due by the Audit Dlvlslon. By

consenting to lts incl-usion on Brucolrs consolldated return, PetLtloner coneented

to a new fLscal year ending June 30, conmencing wlth the flscal year ended

June 30, 1981. The due date for pet l t lonerrs tax report  for such f iscal  year

thus became Sept,enber 15, 1981. Since paynent of tax due for such fiscal year

was not made on the due date, the imposition of lnterest until the time of

paynent nas proper. It is lnpJ-auslble that petltloner nas unaltare of the

potentlal change by its parent to fll ing on a conaolidated (Federal) basis, or

of the change to lts accountlng year which would be occasloned thereby.

Although not speclfled, lt is presumed that petitioner and,/ot its Parent

derlved some tax or other economic benefit by choosing to file on a consolldated
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basis. Petltloner consented to Lncl-usion on such consolidated return and thus

must bear all of the consequences (beneflts and burdens) fLowing therefrom

including, in thls Lnstance, the lnposltlon of interest.

F. That the petltion of Plernont Fabrics, Inc. ls hereby denied and the

Notice and Demand dated ltlay 26, L982, as nodlfLed to reflect onLy interest due

for the period between due date (9/L5/8L) and f l l lng date (3/L5/82) Le sustalned.

DATED: Albanyr New York STATE TAX COMMISSION

MAY 2 3 1985


